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Recommendations 

Officer / Committee recommendations as supported by the Portfolio Holder: 

1. That the Audit and Governance Committee recommends to Full Council to approve 

the amendments to the Constitution as set out in Appendix A and Part 2 of this 

report. 

2. That the Audit and Governance Committee recommends to Full Council that the 

Head of Legal Partnership and Monitoring Officer be authorised to make all other 

necessary and consequential changes to the Constitution to give effect to these 

recommendations.  

3. That the proposed arrangements (if adopted) relating to hybrid Council meetings 

referred to in paragraphs 2.26 to 2.29 of this report, be kept under review by the 

Monitoring Officer, and the Monitoring Officer be authorised to make all other 

necessary and consequential changes to these provisions. 
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1. Introduction and Background 

 

1.1   This report proposes a number of changes to the Council’s Constitution to 

ensure that the Council’s Constitution remains up to date and effective.  

1.2  The public is entitled to expect the highest standards of conduct from all 

employees who work for the Council and in particular its most senior officers. 

Standards of behaviour are set out in the Council’s Code of Conduct for 

Employees, in Part 5.3 of the Council’s Constitution.  

1.3   The process by which allegations of misconduct and or underperformance of the 

Chief Executive, Monitoring Officer, Chief Finance Officer (section 151Officer) -  

(the Council’s Statutory Officers) - is managed where disciplinary action is 

contemplated must comply with the requirements of the Local Authorities 

(Standing Orders) (England) (Amendment) Regulations 2015 (the Regulations). 

1.4   The Council’s Statutory Officers are required to give professional and impartial 

advice to protect the affairs of the Council as a corporate body. At times the 

advice given to Members or actions taken to fulfil their statutory roles may not be 

welcome. The Regulations provide the Council’s Statutory Officers with a degree 

of protection to preserve the political neutrality of the roles of the Council’s 

Statutory Officers in relation to the affairs of the Council. 

1.5   The Regulations require that Full Council must approve the dismissal of a 

Council Statutory Officer (for any reason, other than redundancy, permanent 

health issues, or the expiry of the fixed term contract, unless the Council has 

undertaken to renew the fixed term contract) after it has taken into account any 

advice, views or recommendations of an Independent Panel, the conclusions of 

an investigation into the proposed dismissal and representations from the 

Statutory Officer concerned.  

1.6   Guidance and a Model Disciplinary Procedure which incorporated the relevant 

statutory requirements for taking disciplinary action against Local Authority Chief 

Executives was agreed by the Joint Negotiating Committee (JNC) for Local 

Authority Chief Executives in 2016 and was later modified and can be used for 

the Council’s other Statutory Officers - the Monitoring Officer and S151 Officer. 

The model procedures have been incorporated into the Council’s Constitution 

and have been adopted by other Local Authorities in England. On 15 April 2021 

the JNC sent a Circular to Local Authorities reminding Councils to have 

structures in place to be able to deal with allegations made against the Chief 

Executive, as there have been cases where some councils have not had in place 

sufficient structures. 

1.7   A requirement for any disciplinary process is to carry out an investigation of the 

allegations to establish the facts of the case. Where an allegation is made 

relating to the conduct or capability of a Council Statutory Officer or some other 

substantial issue that requires investigation, the function of the Council’s 

Investigatory and Disciplinary Committee (IDC) is to consider the issue and 
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decide whether the allegation can be dismissed or whether it requires more 

detailed investigation. 

1.8   It is proposed that a formal process is put in place to assess and confirm the 
validity of a complaint/allegation made against a Council Statutory Officer. The 
filter and validation process would filter out and deal with any complaint/ 
allegations which are unfounded or trivial or can best be dealt with under some 
other procedure. The proposed changes required to the Constitution to 
implement a formal filter process for complaints directed against the Council’s 
Statutory Officers is set out in paragraphs 2.8 to 2.11 of this report. 

 
1.9   In the case of sickness absence and or underperformance of the Chief Executive 

which cannot be remedied under Council’s policies and procedure, it is proposed 
that the Head of HR will be responsible for referring the matter to the IDC. 

   
1.10  In addition, minor changes and improvements are proposed to the Articles, the 

Council Procedure Rules, Financial Procedure Rules and the Code of Conduct 
for Employees. Following the Government not extending the power for Councils 
to continue to hold remote Council meetings, it is proposed that arrangements 
are put in place for a hybrid form of Council meetings.    

 
1.11 The Council is required to maintain and keep under review its Constitution. The 

provisions of The Local Government Act 2000 and Regulations and Directions 

issued by the Secretary of State set out provisions which the Constitution must 

contain as required by law. It is also a requirement of the Council’s Constitution 

that its provisions are monitored to ensure that the aims and principles of it are 

given full effect. In addition, the Chief Financial Officer is responsible for keeping 

under review the Financial Procedure Rules set out in Part 4 of the Constitution.  

1.12 Subject to Part 2, Article 9, paragraph 9.3.2 of the Constitution, changes to the 

Constitution will only be approved by Full Council. 

 

2.  Proposed changes to the Constitution 

It is proposed that the following changes are made to the Constitution:  

 

PART 2 – ARTICLE 7 – DECISION MAKING  

 

Principles of Decision Making – paragraph 7.2 

 

2.1 This part of the Constitution sets out the principles that need to be complied with 
to ensure that all Council decisions are lawful. It is proposed that the word 
“Motions” as shown in italics below is added to PART 2 – ARTICLE 7 paragraph 
7.2 to make it clear that motions requesting that the Council take action or incur 
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expenditure in relation to a matter, should only be undertaken in the context of 
professional advice and financial information. 

 
“All decisions and Motions of the Council will be in accordance with the following 

principles: 

7.2.1 proportionality (i.e. the action must be proportionate to the desired 

outcome); 

7.2.2 due consultation and the taking of professional advice from  

             officers; 

7.2.3 respect for human rights; 

7.2.4 a presumption in favour of openness; 

7.2.5 clarity of aims and desired outcomes; 

7.2.6   consideration of any alternative options; and 

7.2.7 the giving of reasons for the decision and the proper recording of 

those reason. “ 

  

PART 3 – RESPONSIBILITY FOR FUNCTIONS AND SCHEME OF DELEGATIONS 

 

Part 3, TABLE 2 - Delegations to the Returning Officer - Temporary changes to 

polling places  

2.2 A polling place is the building or area within which polling stations are selected 

by the Returning Officer. 

2.3  The Electoral Registration and Administration Act 2013 requires the Council to 

keep under review Polling Districts and Polling Places and carry out a review 

every five years.  

2.4  The Council’s Constitution states that authority to make changes to polling 

districts and polling places has been delegated to General Purposes Committee.  

2.5  Under Part 3, TABLE 2, paragraphs 10 and 11 of the Constitution, the Chief 

Executive also undertakes the role and duties of Returning Officer and Electoral 

Registration Officer which gives him authority to make changes to polling 

stations.  The Local Elections (Principal Areas) (England and Wales) Rules 2006 

sets out the Returning Officer’s responsibility for providing polling stations.  

2.6  Guidance issued by the Electoral Commission ‘Reviews of polling districts, 

polling places and polling stations’ makes reference to changes that can be 

made outside of a formal review. The Guidance explains that it is for the Council 

to fix the location of polling districts and places, whilst it is the role of the 

Returning Officer to provide polling stations for the relevant election. Therefore, if 

a building becomes unavailable at short notice before an election, the decision to 

change a polling place would need to be taken by General Purposes Committee. 



 

Page  

5 of 13 
Tunbridge Wells Borough Council 

Proposed Changes to the Council Constitution 

 

2.7  It is proposed that Part 3, TABLE 2 paragraph 10 of the Constitution is 

renumbered to become paragraph 10(a) and a new paragraph 10 (b) is inserted 

to delegate authority to the Returning Officer to make any changes to the 

location of polling places without formal committee approval, to ensure that all 

polling places are safe voting environments, and to cover situations where a 

designated polling place becomes unavailable or unsuitable at short notice due 

to unforeseen circumstances.  

The proposed changes are set out in Appendix A. 

 

Allegations and Complaints against the Council’s Statutory Officers 

2.8  The Council is required to have appropriate structures and standing committees 

in place to ensure that the Council complies with its legal obligations in the event 

that a formal written complaint is made against one of the Council’s Statutory 

Officers, and in order that potential disciplinary issues can be considered quickly. 

The statutory disciplinary process for the Council’s Statutory Officers does not 

require that every single issue which means some fault or potential error be 

referred to the IDC and be investigated under this process. The range of issues 

and to some extent the seriousness of the issues, which are referred to the IDC 

will depend on what the Council decides are the issues that will engage the 

process. 

2.9  Allegations and complaints which are made against the Chief Executive, the 

Chief Finance Officer and the Monitoring Officer (Statutory Officers) may be 

complaints about a particular service, which should be dealt with through the 

Council’s general complaints procedure, the service’s complaints procedure or 

some other procedure. If the matter is a grievance from a member of staff 

against a Statutory Officer, it may be appropriate first to deal with the matter 

through the Council’s grievance procedure. If the matter were a serious 

complaint against a Statutory Officer, the matter would be one that would be 

suitable for an investigation under the disciplinary procedure. 

2.10 There needs to be arrangements in place to filter out those complaints that have 

no merit and to assess whether the complaint is unfounded or trivial or decide 

whether it can be dealt with under some other procedure. It is proposed that in 

the case of allegations and complaints against the Chief Executive that they are 

reported to the Monitoring Officer to filter out those complaints that have no merit 

and assess whether the complaint is unfounded or trivial or decide whether it can 

be dealt with under some other procedure. If the matter is a more serious 

complaint against the Chief Executive’s personal behaviour the Monitoring 

Officer in consultation with the Head of HR, Group Leaders and following the 

receipt of external legal advice will decide whether a complaint should be 

referred to the IDC, go through a different process or be dismissed. 

2.11 In the case of allegations and complaints directed against the Monitoring Officer 

or Chief Finance Officer (s151 Officer) it is proposed that all complaints are 

reported to the Chief Executive to filter and validate such complaints and 

redirect to the appropriate process. If the matter is a more serious complaint 
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against the personal behaviour of the Monitoring Officer or Chief Finance Officer 

(s151 Officer) the Chief Executive in consultation with the Head of HR, Group 

Leaders and following the receipt of external legal advice will decide whether a 

complaint should be referred to the IDC, go through a different process or be 

dismissed. 

The proposed changes are set out in Appendix A. 

 

Sickness Absence or Performance Management of the Chief Executive 

2.12 Where management action is required relating to sickness absence or 

performance management of the Chief Executive, the Council needs to be clear 

about who takes appropriate actions having followed the Council’s sickness 

absence or performance management procedure.  

2.13 Initially, it is proposed that the Head of HR will follow the Council’s normal 

sickness absence procedures or performance management processes. Where 

procedures have been followed to the point where dismissal appears to be a 

possibility the Head of HR in consultation with the Monitoring Officer, Group 

Leaders and following the receipt of external legal advice will decide whether the 

matter should be referred to the IDC or go through another process.   

Details of proposed changes to the delegations are set out in Appendix A. 

 

 Part 4 - Council Procedure Rules 

Paragraph 8 - Questions by the Public 

2.14  The Council’s Procedure Rules provide members of the public with the  

opportunity to participate in Council meetings, by asking questions in relation to   

Council business. The total time allocated for questions by the public at every 

Council meeting is limited to 30 minutes. 

 

         Part 4, paragraph 8.1 of the Council Procedure Rules states that:  

  

 “Members of the public may ask questions of Members of the Cabinet and 

             Committee Chairman at ordinary meetings of the Council.”  

 

Due to the time limits for questions, concerns have been raised about the length 

and number of questions asked by members of the public. In particular, that a 

question asked by an individual member of the public must be one single matter 

and not multiple questions wrapped as one question. 

2.15  Members may consider limiting the number of questions asked by an individual     

member of the public to one question or two questions per Council meeting. In    

addition, Members may wish to consider that a question(s) should not exceed a 
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certain number of words of such as 130 or 150 words or some other word limit.  

Currently, it is proposed to amend the Council Procedure Rules to make it clear 

that an individual member of the public may ask one question. However, this can 

be changed to the number of questions that Members consider to be reasonable 

for an individual member of the public to ask. 

  

The proposed change limiting the number of questions and the word limit of 130 

or 150 words for a question asked by a member of the public is set out in 

Appendix A.  

2.16  Part 4, paragraph 8.7 of the Council Procedure Rules currently states that a 

member of the public who has put a question in person at a meeting may also 

ask a supplementary question without notice to the Member who has replied to 

his/her original question. A supplementary question must arise directly out of the 

original question or reply. The Mayor has the power to reject a supplementary 

question on specific grounds set out in Part 4, paragraph 8.4 of the Council 

Procedure Rules. Members are asked to consider whether a member of the 

public should maintain the right to ask a supplementary question under 

paragraph 8.7 or whether questions should be limited to one question with no 

provision to ask a supplementary question. If Members consider that there 

should no longer be a provision for a member of the public to ask a 

supplementary question then paragraph 8.7 would need to be deleted. 

   

2.17 In addition, Part 4, paragraph 8.2 of the Council Procedure Rules sets out the 

order in which questions by members of the public are put at meetings and 

states: 

 

“…………………………………..Where more than one question is received from a  

member of the public and there are further questions from other members of the 

public, then the first of the questions received from the person making multiple 

requests will be put before taking in turn the first question of each and every 

subsequent questioner.  Only when all the members of the public who have 

submitted questions have had the opportunity to ask one question will a second 

question be put.” 

 

2.18  If Members consider that members of the public should be limited to asking one 
question per person per meeting, then it is recommended that paragraph 8.2 is 
deleted and replaced with a new paragraph 8.2 which reads:  
 

“Where more the one question is received from a member of the public for a 

Council meeting, only the first question received will be put to the Council 

meeting” 

If Members consider that members of the public are to be permitted to ask 2 

questions then no changes will be required to paragraph 8.2. 
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 Part 4, Paragraph 11.3 - Motions on Notice - Scope 

2.19  A motion proposed by a Member for consideration at a Council meeting for 

action to be taken, may be easier to understand when drafted clearly and 

concisely. Concerns have been raised about the length and complexity of 

Motions and that Members need to be clear that a motion should not be 

committing the Council to take action without the benefit of the financial 

implications and professional advice. 

2.20 Currently, the Council’s Procedure Rules contains limited details on the scope of 

Motions. In the interest of ensuring that Council business can be more efficiently 

discharged, Members may wish to consider whether a word limit be applied to 

motions, with emphasis that motions need to be expressed clearly and concisely, 

in positive terms to take certain action (and by whom ) or a declaration.  It is 

proposed that any word limit would also apply to any amendment or alteration of 

the Motion, so that any amendment /alteration would not take the original motion 

to over any word limit set. It is proposed that a word limit of 250 words, be 

applied to Motions (including any amendments/ alterations to it). However 

Members may consider some other word limit to be applied, or to continue with 

having no word limit for Motions.      

The proposed amendment to Part 4, paragraph 11.3 to apply a 250 word limit to 

Motions is set out in Appendix A.  

 

 Part 2, Article 9, Paragraph 9.1 - Articles of the Council’s Constitution  

2.21  The Director of Finance, Policy and Development as the Chief Finance Officer, in 

accordance with Section 151 Local Government Act 1972 must ensure that there 

is effective management of the Council’s financial affairs. Part 2, Article 9, 

paragraph 9.1 of the Council’s Constitution, states that the Chief Financial Officer 

shall be responsible for keeping under review the Financial Procedure Rules.  

The proposed changes to these rules to reflect changes in the Council’s re-

organisation are set out in Appendix A. 

 

Part 5, Codes and Protocols – ANNEX 4 TO CODE OF CONDUCT – ASSOCIATED 

PROTOCOLS 

5.3 - Code of Conduct For Employees 

 

Paragraph 7.5 and Annex B – Personal Interests 

2.22  This Code sets out standards which all employees of the Council are required to 

observe. Paragraph 7 of the Code of Conduct for Employees requires employees 

to declare any personal interest which could bring about conflict with the 

Council’s interest, including their membership of any organisation not open to the 

public, including a requirement to disclose membership of Freemasonry, any 
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lodge, chapter, trust, or regular gathering or meeting other than a professional 

association. 

2.23  A European Court of Human Rights judgement in relation to an Italian case 

involving a local authority held that any requirement to declare membership of 

Freemasonry is in violation of the protection given by Article 11- the right of 

freedom of association - in conjunction with Article 14 - the right not to be 

discriminated against - of the European Convention on Human Rights. 

 

2.24  It is proposed that paragraph 7.5 and Annex B - Organisations Not Open To The 

Public - of the Code of Conduct for Employees are deleted and a new paragraph 

7.5 is inserted to read as follows: 

“Employees should declare membership of any organisation not open to 

the public, without formal membership and commitment of allegiance, and 

which has secrecy about rules or membership or conduct”.  

            Annex C shall be lettered Annex B  

2.25  The proposed amendment ensures that the requirement for employees to 

declare membership of any organisation not open to the public does not interfere 

with the above mentioned Convention rights which have been incorporated into 

the Human Rights Act 1998.  

 

Hybrid Council Committee Meetings 

 

2.26  The Local Government Act 1972 requires that there be physical attendance at all 

public Council Committee meetings. In response to the Covid 19 Pandemic the 

Government  made the Local Authorities and Police and Crime Panels 

(Coronavirus) (Flexibility of Local Authority and Police and Crime Panel 

Meetings) (England and Wales) Regulations 2020  to enable all local authority 

meetings to be held remotely up to  the 7 May 2021. 

 

2.27  The Government did not extend the power for local authorities to continue to hold 

meetings remotely after the May deadline. Following the outcome of a High 

Court judgement which dismissed a claim that current legislation permits remote 

meetings, local authorities are required to revert to physical meetings for 

committees and the public must have physical access to those meetings. 

However, local authorities could have arrangements for hybrid form of meetings 

to comply with public health regulations, restrictions and various guidelines 

issued by the Government of HSE. 

2.28  It is proposed that the Council put in place arrangements for hybrid form of 
meetings, where Members of the relevant committee are physically present, and 
for visiting Members and others not involved in the decision making process to 
attend remotely. Committee Members joining remotely would not be lawfully 
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present and could not make decisions. It is proposed that relevant wording in the 
Constitution regarding attendance at meetings by visiting Members and 
members of the public, and protocols are amended to formally include the ability 
to attend remotely.   

 

2.29  The proposed Hybrid (Public) Meetings provisions to be inserted at Part 4, 

paragraph 18 of the Constitution are set out below: 

  

Part 4 - RULES OF PROCEDURE 

 

‘Attend’ – for the purposes of Part 4 – Rules of Procedure paragraphs 18 and 

22.1 - Visiting Members only, “attend” includes attending a meeting remotely 

provided that the Visiting Member is able, as a minimum, at that time, to hear 

and be heard by the other parties in attendance. 

For the purposes of members of the public and non-committee Members 

contributing to meetings,  words such as ‘speak’, ‘presented’, ‘ask’, ‘put’, ‘in 

person’, ‘take part’ shall be construed to include being carried out remotely 

without needing to be physically present. 

For members of the public and non-committee Members ‘present’ shall be 

construed to include attending a meeting remotely provided that the member of 

the public or non-committee Member is able, as a minimum, at that time, to hear 

and be heard by the other parties in attendance. 

It is proposed that the additional provisions to be inserted to Part 4 paragraph 18 

will be reviewed by the Monitoring Officer before the end of December 2021. 

Following the review the Monitoring Officer be authorised to make any 

consequential amendments to the Constitution. 

3. Options Considered 

3.1 The designation of polling places is a General Purposes Committee decision. 

Leaving the Constitution unchanged was considered, which would require a 

report to be presented to a Committee regarding any proposal to relocate a 

polling place. The seeking of Council approval for delegating the relevant power 

to the Election Returning Officer is considered to be the most flexible approach 

to ensure that polling places can be changed at short notice due to unforeseen 

circumstances 

3.2   The proposed amendments referred to in this report and detailed in Appendix A 

are considered to be necessary to improve the Council’s governance 

arrangements and decision-making processes. A ‘do nothing approach’ was 

considered but this was not considered to be the preferred option as greater 

clarity is required in relation to the arrangements  for the management of 
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complaints directed at Statutory Officers, performance sickness management, 

decision making and Motions, Financial Procedure Rules and Codes and 

Protocols.  

4. Consultation on Options 

The Constitution Review Working Party has been consulted on these proposals. 

5.   Implementation 

5.1 Subject to approval by the Audit and Governance Committee, the proposed 

changes will be submitted to Full Council on 6 October 2021 for final approval 

and adoption. 

5.2  If Full Council is minded to approve the changes, the Constitution will be deemed 

to have been amended with immediate effect. The relevant parts of the 

Constitution will be updated and published on the website in due course. 

6. Appendices and Background Documents 

Appendices: Appendix A - Proposed changes to the Constitution for approval by Full 

Council.  

 

 

Exempt appendices (if any) None 

Background Papers: None 
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7.    Cross Cutting Issues 

A. Legal (including the Human Rights Act) 

The legal implications are set out in the main body of this report 

A clear and effective Constitution supports the corporate priorities and reviewing 

the Constitution regularly ensures that it most effectively meets the needs of the 

Council and the public. The Constitution requires the Monitoring Officer to 

monitor and review the operation of the Constitution.  

 

It is a function of the Audit and Governance Committee to regularly review the 

Constitution in conjunction with the Monitoring Officer and recommend proposed 

changes, where significant, to the Council. Any Human Rights Act implications 

have been addressed in the main body of this report.  

 

Gina Clarke, Team Leader, Corporate Governance  

B. Finance and Other Resources 

There are no issues or implications arising from this report. 

 

C. Staffing 

There are no implications on staffing levels or structures. 

D. Risk Management 

The risks associated with this proposal, including the risks if the Council does not 

act as recommended, have been considered. The changes proposed are to 

ensure the effective running of the Council, when deciding whether to 

recommend approval of the changes the Committee will need to consider the risk 

of not recommending approval of the proposed amendments to the Constitution. 
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E. Environment and Sustainability 

No significant direct implications. 

F. Community Safety 

No significant direct implications.  

 

G. Equalities 

There are no relevant issues identified within this report. 

 

H. Data Protection 

There is no specific privacy or data protection issues to address. 

I. Health and Safety 

No significant direct implications.  

 

 J. Health and Wellbeing 

No significant direct implications.  

  


